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PRELIMINARY STATEMENT 


Charles Robert Thomas III appeals from a judgement of the 
United States District Court for the Eastern District of New York 
(Costantino, M) entered on February 19th, 1976 denying appellant - 
defendant relief on a Motion to Redu 
35 of the Federal Rule® of Criminal Procedure. 


Mr. Thomas had pled guilty on September 17th, 1975 to one count 


of conspiracy to violate 18 U.S.C. §2312 and five substartive counts 


VU 
n~- 4 Iat ¢9Q2eH4rern RE ox 5 “ (A147 4emnnnc 5) wrt r +h 
of violations of 18 U.S.C. $§$2313 and 2. (All crimes dealt with tne 


interstate transportation of stolen vehicles). On November 
he was sentenced to three years imprisonment to run concurrently 


and consideration under 18 U.S.C. $4208 (a) (2). 


and heard (January 2nd, 1976). Decision was reserved until February 


19th, 1976, at which time, the motion was denied 


A Motion for bail pending a ienied at the f ‘ 
Thomas' surrerder. It was also der "tly thereafter he Secon 
Circuit Court of Appeals (March ] 3 = ir. Thomas is currently 

erving his se nce at the Metrc n ‘rectionai Center, New 


York City. 


I. Wate “he defendant's constituional right to 


due process of law violated by the lower court's 
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II. Was the defendant's constitutional right to 


due process of law violated by the lower court's 


failure to state the grounds upon which the original 
sentence was reconsidered and left unaltered? 

III. Did the Judge abuse his discretion by imposing 
sentence that did not advance the primary penolog: al 
oal of rehabilitation ana nied appellant an indiv- 
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In the spring of 1975, Mr. Thomas surrendered after the opening 


of a sealed indictment 75 CR. 216 naming him as a co-conspirator in 


violation of federal law in the Eastern District of New York. He 

was arraigned, pled not guilty and was released upon a $ 

recognizance bond. In the fall of 1975, after his attorney had 
received all discovery, he pled guilty to six counts of the indictment. 
This plea had been his intended course of conduct from the inception 
of the prosecution (A-8)*. 

Appellant Thomas and his wife were duly interviewed »by a United 
States Probation officer. A report was prepared and made availbale by 
Judge Costantino. On the day of sentencing, after a short recess 
to enable Thomas' counsel to read that report, (A04-5), certain 
mitigating factors were brought to the Judges’ attent 
included his State incarceration and supervision (A 
roots in the commnity, his family responsibilities 


factors. Judge Costantino, apparantly listened 

a repeated opportunity to speak in his own behalf. Nevertheless in 
pronouncing sentence seemingly based \ holly** upon the facts end conclusions 
of the pre-sentence report, the Judge reiterated the seriousness of the 
offense, the defendants alleged profits and role (A - 14 - 16) and 


*2-8 refers to pagination in Appellant's Appendix 


*#The only times he had hac an opportunity to sec and jucce the defendent- 
appellant's demeanor was at the arraignment and the taking of the plea. 


sentenced him to a three year 


Thereafter, a stay of 


r wer wit ou 
rommunity 


cross-examine enforcement official 


charactcrized h 
ry j 
for the exaggerated 


involved and the 


of the petition submitted by Mr. Thomas’ friends, neighbors and business 
acquaintances in his behalf. Second, it detailed several brushes with 
local police prior to the time of his sta incarceration. * 

Third, the minutes of Mr. Thomas’ sentencing by the State Supreme Court 
were read to discover whether the Justices there mentioned or referred 
to pending federal charges.** (Once again unconsulted, was Mr. Thamas' 
state parole officer who supervised him for over a year). The 
supplemental report, closed with a cryptic note that the ¢2fendant did 
not surrender to the federal authorities until April 24th, 1975 

“almost a year later". 

On February 19th, 1976, Judge Costantino denied the Rule 35 motion, 
without explanation, and ordered the oft-delayed urrender of Mr. 
Thomas. (A-30-31) An application for bail was made. At * hearing 
on March lst, 1976, the Judge reiterated his earlier sentencing 


considerations (A-32) and denied the motion. 


* 6/73 - Assault - withdrawn 7/73 
7/73 - Harrassment - dismissed 8/75 


** The memorandum of law submitted in Yr. Thomas' behalf alluded to material 
in the State Pre-Sentence Report not to the record at sentencing. (A-24). 
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which while cloaked in som 


process (i.e. own lawyer, open 


cross-examination 


tuation where there has been a challenge 


4s to be impose 


basis upon which the sentence 45 


insté 
Thomas III, requ 


A-18) and ora 


a Kaw 
U nave 


{information 


t> allow Mr. Thomas the full exercise of his aue process 
rights to a fair hearing. 

Williams v New York 337 U.S. 241, 69 S. Ct. 1079, 93 
L.Ed. 1337 (1949) has long stood for the proposition 
that a sentencing hearing should not become a second trial. 
Williams, decided before the widespread use of plea bar- 
gains*, did not involve a defendant who challenged the 
veracity of the sentencing imputs, put only the right of 
a Court to use extraneous material at all. It is so dis- 
tinguished.from this case. 

The Second Circuit has not hesitated to exercise its 
power to review a sentencing where procedures inconsistent 
with due process are relied upon. 

"Misinformation or misunderstanding that is 
materially untrue regarding a prior crim- 


inal record or material false assumptions 
as to any facts relevant to sentencing, ren- 


Gers the entire sentencing procedure in- 
valid as a violation of due process." (em- 


phasis added) 


United States v Malcolm 432 F. ed 
De oY oe 
S09 ke ¢it. 1970) 


* It is arguable that aft 
the Judge has heard the-e 


er a full-blown trial, in which 
vidence of the defendant's wrong- 
doing first-hand, the éentencing hearing would only be cum- 
ulative. However, where the Judge's entire exposure to 

a person for whom he must assess punishment is the Proba- 
tion report, a hearing can only serve to remove any ling- 
ering doubts of both Court and defendant.United States Vv 
Battaglia 478 F. 2a854 (5 cir. 1974) 


ble: 


Furthermore, in the Sentencing Rules tentatively 
promulgated for Courts under the jurisdiction of the Se- 
cond Circuit, the Judge at the Pre Sertence Conference 
is charged with the responsibility, in his discretion, 


to “establish an appropriate procedure for resolving con- 


tested raterail 


Rules III, B, 


In the instant case, defendant-appellant Thomas 
challenged the truth of the information in the Proba- 
sion Report. By not affording him a hearing, after 
relying upon the very items challenged as 
for sentencing (A-54) the 
in the search for 
must be. 

Wherefore, so that the defendant appellant 
afforded the full exercise of his Constitutional rights, 
we respectfully request tha f 9e vacated 


and that he be remanded to 


POINT II 
THE DEFENDANT'S CONSTITUTIONAL RIGHT 
TO DUE PROCESS OF LAW WAS VIOLATED BY 
THE LOWER COURT'S FAILURE TO STATE THE 
GROUNDS AND FACTUAL BASES UPON WHICH 


THE ORIGINAL SENTENCE WAS RECONSIDERED 
BUT LEFT UNALTERED. 


Charles Robert Thomas III, in his Rule 
asked for a reconsideration by the sentencing 
the custodial sentence. In the course of the 
until a final decision, many papers were submitted, diff- 
erent arguments were made orally, 4 supplemental pro- 
bation report was ordered and supplied . The defend- 
ant-appellant questioned many aspects of the information 
the judge may have relied upon. Mr, Thomas presented, 
attempted to present, substantial evidence i 
Yet, at the "bottom line", on February 19, 
tion was denied in its entirety. There was 
tion given for the decision nor fo 


a "Sphinx-like silence". United States ' 


fi 


F. 24 1170, 1173 (2 cir. .1973) 


There are extremely salutary effects of a Judge 
giving a statement of his reasons and designating those 


portions of the pre-sentence report upon which he relied. 


Standards 
Frankel, 2 

11 and Wang) United 5€ V Drise 
1974) United elazau 
) 


niSe 


* 


Aside from beneficent effects, defendant-appellant 
here asserts that a statement of the basis for the 
decision is implicit to yotions of fundamental 
fairness and due process under the Fifth Amendment. 


In another context, The Second Circuit has held 


"Due Process requires that the fa 

upon which judgement is based be 

known to the parties. So long as 

basis for judgement is availabel to the 
parties, arbitrary action as well as 
error can be corrected by the reviewing 
court." 


United States v Wood, Wire, and Metal 


Lathers Int. Union, Local No.46 471 F.2d 
408 (2 c¥yr,1973) 
It seems clear that if a dispute involvi 
employment rights of minority workers 
factual statement fe r to comport with due 
process; how much so in the instant case wnere 
aman, Charles Robert Thomas is deprived of his 
liberty, totally, for three years and does not 
understand the factual basis for the Judge's decision? 
Recent case law has decreed that a prisoner is 
entitled a statement of reasons when he is rejected 


b>) 


by the Parole Board. Franklin v Shields F. Supp._ 


Before conviction, @ defendant is clearly protected 
by a full panoply of Constitutional rights. It is 
only when a person, such as the defendant-appellant 
finds himself between these two worlds, that his due 
process righ’ are in 
One remedy is to 


oa . 
tatement 


- 


Sentencing Rules ; 


Charles Robert Thomas was deprived of such a statement. 
This appeal is weakened by that lack. 
Due process requires articul 
conclusions. An appellate cou 
presume from a silent record tl he most valuable 
right has been properly 
sharp concurrence, 
Justices Marshall, Douglas, 
detailled the rationale 


reasons at sentencing. 


U.S. 424,454;94 S.Ct. 


process", the usefulness to Correctional Authorities 
and the aid to defendant and defendant's counsel in 
assuring themselves that the sentence was not 


premised on sinfor ion or inaccuracies. 


Wherefore, the defendant-appellant respectfully 
requests that the sentence be vacated and his case 


remanded for re-sentencing, with a guarantee of his due 


process rights to have a meaningful statement of the reasons 


and bases for any disposition thereafter received. 


POINT III 


THE JUDGE ABUSED HIS DISCRETION BY IMPOSING 

A SENTENCE THAT DID NOT ADVANCE THE PRIMARY 
PENOLOGICAL GOAL OF REHABILITATICN AND DENIED 
APPELLANT AN INDIVIDUALIZED SENTENCE, 


"The punis‘meut should fit the offender and 
not merely the crime. ...The belief no longer 
prevails tnat every offense ip a like category 
calls for an identical punishment without 
regard to the past life and habits of a 
particular offender." 

Williams v New York 337 


S.Ct.1079, 93u-bd. 1337 

"An important function of the corrections 
system is the deterrence of crime. The 
premise is that by confining criminal 
offenders in a facility where they are 
4{solated from the rest of society, a4 
condition that most people presumably 
find undesireable, they and others will 
be deterred from committing additional 
criminal offenses." 

Pell v Procunier 417 U.S. 317,94 S.Ct. 
Gl L.ed. 2d 495 (1974) 


There is such tension between these two antagonistic 
goals of sentencing that a District Judge's decision 
can not be lightly made, nor should 
overturned. However, if a Judge, imposes 
in a manner which does 
ameliorative factors that point away from deterrence, 
his action may be deemed an abuse of discretion. 


v Foss 501 F.2d 522. (1 Cir. 1974) 


a} & 


Clearly, this was a case with a difference. 
A man had served State time for the same criminal acts 
which the Federal Government indi cted him a year later. 
At the time of sentencing, the entire criminal episode 
was three to five years old. Sureiy society had 
been served by the"de*-rrence" of Charles Robert Thomas 
seven months of cust .uial supervision 
voluntary parole. 


Yet, in all the minutes here submitted, the District 


Judge seems only to dwell on the crimes committed 


and the criminal of 1971-1973 who committed them. 

He appears unwilling to focus upon the flesh and bloc’ 
person of 1976 who was working so hard to » down, 
to make a decent, honest living 

emotionally and financi 

of focus, which incide 

the Probation Report, 

proper sentencing c 


in the eyes 


same considerations 
he had done in November, 


“a 


: ( 4 4 4 
he@o (4 GAGN 


there were that man} sche automobiles in 


of New York to be 


Besides individualization, which consideration 
defendant-appellant was clearly entitled to enjoy, 
we here advance that is was Constitutionally impermissable 
under the doctrine of the Least Restrictive Alternative 
to impose a custodial sentence. Under this theory, 
probation is a presumptive disposition for any non- 
dangerous offender. Deterrence is considered a myth. 


Singer, Sending Men to Prison: Constitutional Aspects 


of the ... Doctrine of the Least Drastic Alternative. 


58 Cornel§ L.R51 (1972); Rubin, Probation or Prison: 


Applying the Principle of the Least Drastic 
21 Crime and Delinguincy 3314(Oct. 1975) 
Defendant-Appellant Thomas also argues herein 
he was prejudiced by sentencing disparities. 
show that had his crime been committed in the 
or Northern District of New York he could have 
expected sentences reduced by 25% and 50% respectively. 
Seymour, 1972 Sentencing Study... h 
Journal 4/75,p.163,166-167. 
Also, as compared with hi n he was 
the only one who received 
William Barth, the alleged ringleader received three 
years to be ‘served concurrently with a federal sentence 


already being served. 


a) 


Thomas is the only person on the indictme 
seemingly derived no consideration for time and 


supervision already served. (A-25) 


Sentencing decisions are onerous, Judge Learned 


was allegedly heard to 


tir, » 1A 


There am,an old 


no wor 
(1966) 
As human beings we shun inquiry 

laden questions. However, for Charles 

the sentencing decision 

ie is the victim of 

by Attorney Ge 

efforts will not ameliorate 

Robert Thomas. He respect 
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sentence be vacated and th 
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STATE OF NEWYORK 


COUNTY OF NEW YORK } 


ROBERT BAILEY, being duly sworn, deposes and seys, that deponent is nct a 
party to the action, is over 18 years of age and resides 8. 286 Richmond Avenue, Staten 
island, N.Y. 10302. Thaton the 18 dayof ___ May 
197° édeponent served the within - Brief upon: 


U.S. Attorney 
Eastern District of New Yerk 


Appellee 


in this action, at 


225 Cadman Plaza East 
Brooklyn, N.Y. 


siting 3 true copies 
the address(es) designated by said attorney(s) for that purpose by depo 

of same enclosec in a postpaid properly addressed wrapper, in an official depository under 
the exclusive care and custody of the United States post office department within the State 


of New York. 


Sworn to before me, this 18 


day of __May—_____, 197_ © 
’, ,2* bt } 
WILLIAM BAILEY 
Notary Public, Stat e of New York 
No. 43-0132045 
Qualified in Richmond County 
Commission Expires March 30, 1970 77 


